
R~CE~VED

BEFORE THE CLERK’S OFFICE
ILLINOIS POLLUTION CONTROL BOARD JUL 172003

Mr. Martin B. & Kathy L. Geber ) STATE OF IWNOIS) Pollution Control Board

Complainants, )
)

v. ) PCB 03-96

)
CarriScharfTruckingandMaterials, )
Carri ScharfMaterialsCompany,and )
EastSideMaterials,L.L.C. )

)
Respondents. )

EAST SIDE MATERIALS L.L.C.
OBJECTION TO HEARING OFFICERS ORDER

OR IN THE ALTERNATIVE
MOTION TO DISMISS

NOW COMES theEastSideMaterials,L.L.C. by andthroughits attorney,ClaytonW.
Moushonand in supportofits Objection to HearingOfficers Orderor in theAlternative,Motion
to Dismiss,statesasfollows:

A.
THE AMENDED COMPLAINT FAILED

TO ADD EAST SIDE AS A RESPONDENT.

1. On May 15, 2003, thisBoardissuedanorderallowing theComplainants30 daysto file an
amendedcomplaintaddingEastSideMaterialsL.L.C. , hereinafterreferredto as“EastSide”,
asarespondentin the abovecaptionedcase;

2. OnJune11,2003,theComplainantsfiled anAmendedComplaint;

3. OnJune25, 2003,theHearingOfficer issueda“HEARING OFFICERSORDER”in which
theHearingOfficer statesthat“On June11,2003,complainantfiled anamendedcomplaint
to addCSM andEastSide.”



4. SaidHearingOfficersOrderfurtherorderthecaptionofthecaseto bechangedto add“East
SideMaterials,L.L.C.” asarespondent.

5. EastSideobjectsto theHearingOfficersconclusionthattheAmendedComplaintproperly
addedEastSideasarespondent.

6. TheAmendedComplaintfailedto addEastSideasarespondent.TheAmendedComplaint
doesnot identif~iEastSide asa respondentanywherein theAmendedComplaint. Most
notably, the captionin theAmendedComplaintdoesnotnameEastSide. TheAmended
Complaint,asfiled, wascaptionedasfollows:

Mr. Martin E. & Kathy L. Geber )
)

Complainants, )
)

V. ) PCB 03-96
)

Clayton W. Moushon )
12025N. Knoxville )
Dunlap, Illinois 61525 )

)
)

Carri ScharfTrucking and Materials, Co. )
P.o.Box 305 )
Bloomington, Illinois 61702-0305 )

Respondents.

7. Furthermore,theonly referenceto EastSideis in Paragraph1 ofthe AmendedComplaint
whereintheComplainantsallege“The propertyemitting thenoiseis ownedby EastSide
Materials,L.L.C.” Thiscursoryreferenceis notsufficienttonameEastSideasarespondent
in theAmendedComplaint. TheAmendedComplaintalsostatesin Paragraph1 that‘We
allegetherespondents.. .“. Theonly “respondents”identifiedin theAmendedComplaint
are“Carrie ScharfTruckingandMaterials,Co.” and“ClaytonW. Moushon”.

8. PursuanttothisBoardsOrderdatedMay15,2003,ClaytonW. Moushonwasdismissedfrom
theseproceedings,with prejudice.Consequently,theComplainantshavefailedtoamendthe
complaintto addEastSidewithin thestatedtimelinessetforthin thisBoard’sMay 15,2003
Order.



B.
THE AMENDED COMPLAINT FAILS

TO STATE A CAUSE OF ACTION AGAINST EAST SIDE

In thealternative,shouldthis BoardconcludethattheAmendedComplaintis sufficient to
addEastSideasarespondent,EastSide wouldherebymoveto dismisstheAmendedComplaint
againsteastSideforfailureto statesufficientfactsto stateacauseofactionagainst-EastSide-forthe
following reasons:

9. The AmendedComplaintonly makesone referenceto East Side. As set forth above,
Paragraph1 allegesthat EastSide is the ownerof theproperty. Thereareno otherallegations
againstEastSide.

10. Absentadditionalallegations,ownershipofpropertyis insufficientto stateacauseofaction
againstEastSide. As notedin this Board’sOrderofMay 15, 2003,thepropertyin question
is leasedexclusivelyto CarrieScharfMaterialsCompany. TheAmendedComplaintfails
to allege:

1. ThatEastSideownsor operatesanyoftheequipmenton theproperty;

2. ThatEastSideownersoroperatesanyof thetrucksenteringor exiting the
mining operations;

3. ThatEastSidehasany controlovertheequipmentandor trucksenteringor
leavingtheproperty;

4. Or thatEastSide hastakenor failedto takeanyactionwithin its controlto
limit orotherwisecontrolthenoiseallegedlybeinggeneratedby themining
operations; -

11. As this Boardnotedin its May 15, 2003,Order:

“A complainttherefore“must showthattheallegedpolluterhasthe
capabilityofcontroloverthepolluterorthattheallegedpolluterwas
in controlof thepremiseswherethepollution occurred.”

12. TheAmendedComplaintfails to allegeanyfactsthatEastSidehasthe“capabilityofcontrol
over thepolluter” or that EastSide is the sourceofthepollution. As such,the Amended
Complaintfails to setforth factsgiving rise to a causeof actionagainstEastSide.



WHEREFORE,theEastSideMaterialsrequeststhefollowing relief:

A. ThattheBoardissueanorderfindingthattheComplainantfailedto properlyaddEastSide
asarespondentin the abovecaptionedcase;

B. Thatthe complainantsfailure to properlyaddEast Side is a jurisdictional issueandthe
complainant’sarebarredfrom furtherattemptsto amendthecomplaintto addEastSide;

C. In thealternative,if theBoardfindsthattheAmendedComplaintdidproperlyaddEastSide
as a respondent,EastSide requeststhat the AmendedComplaint be dismissed,with
prejudice,asit pertainsto EastSideMaterials,L.L.C.

a id aterialsL.L.C. ~‘

By:~C1aytonW. Moushon
Its kttorney

ClaytonW. Moushon,Esq
12025 N. StateRoute40, Suite 104
Dunlap,Illinois, 61525
Off: (309) 243-1005
Fax: (309)243-5098

Illinois ARDC #6192933



PROOF OF SERVICE

Underthepenaltiesasprovidedby lawpursuantto 735 ILCS 5/1-109oftheIllinois Codeof
Civil Procedure,theundersignedcertifiesthattheforegoingMOTION TO DISMISSwasserved
uponall partiesto theabovecause~ attorney(s)ofrecordhereinattherespectiveaddress(es)
disclosedonthepleadingson the /f’~day ofJuly; 2003.

TO: CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 5. SecondStreet,Suite402
Springfield, IL 62704

Martin E. andKathy I. Geber Ms. DorothyGunn
116 DonaldCourt Clerk of theBoard
EastPeoria,IL 61611 100W. RandolphSt., Suite 11-500

Chicago,Illinois 606012

BY: [x II U.S.Mail [ ] Fax { ] HandDelivered
[ ] OvernightCourier [ ] CertifiedMail [ ] Other

~

ClaytonW. Moushon,Esq
12025N. StateRoute40, Suite 104
Dunlap,Illinois, 61525
Off: (309)243-1005
Fax: (309)243-5098

Illinois ARDC #6192933



BEFORE THE
ILLINOIS POLLUTION CONTROL BOARD

CLERKS (‘~“Mr. Martin E. & KathyL. Geber )) JULComplainants, ) ~ThTEoi 11~U~utSd

pollution Control Boav. ) PCB03-96)Carri ScharfTruckingandMaterials, )CarrieScharfMaterialsCompany,and )
EastSideMaterials,L.L.C. )

)
Respondents. ) -

ANSWERTO AMENDED COMPLAINT
BY

CARRI SCHARF MATERIALS COMPANY

NOW COMES theCarriScharfMaterialsCompany,by andthroughits attorney,Clayton
W. Moushonandfor its Answerto theAmendedComplaintstatesasfollows:

1. CarrieScharfMaterialsCompany,hereinafterreferredto asCSM, ADMITS thatit operates
a propertyownedby EastSide Materials,L.L.C., but DENIES the remainingstatements
and/orallegationssetforth in Paragraph1 of theAmendedComplaint;

2. Paragraph2 oftheAmendedComplaintdoesnotmakeany allegationsbutonly allegesthat
theComplainanthasbeendocumentingnoises. To theextentParagraph2 oftheAmended
Complaintmakesany allegations,CSMdeniessuchallegations;

3. Paragraph3 oftheAmendedComplaintdoesnotmakeany allegationsbut only allegesthat
the Complainanthome vibrates. To the extentParagraph3 of the AmendedComplaint
makesany allegations,CSM deniessuchallegations;

4. Paragraph4oftheAmendedComplaintdoesnot makeany allegationsbut only statesthe
Complainantopinionof howtheComplainantsfeel the“operation”shouldbemanaged.
To the extentthat Paragraph4 of the AmendedComplaintmakesanyallegations,CSM
deniessuchallegations.

~

C MaterialsCompany
By: layton W. Moushon,Attorney



PROOF OF SERVICE

Underthepenaltiesasprovidedby lawpursuantto 735 ILCS 5/1-109oftheIllinois Codeof
Civil Procedure,the undersignedcertifies that the foregoing ANSWER TO AMENDED
COMPLAINT wasserveduponall partiesto theabovecause~tl,,~ttorney(s)ofrecordhereinat
therespectiveaddress(es)disclosedon thepleadingsonthe _______ ~57of July, 2003.

TO: CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 5. SecondStreet,Suite402 -

Springfield, IL 62704

Martin E. andKathy I. Geber Ms. DorothyGunn
116 DonaldCourt Clerk oftheBoard
EastPeoria,IL 61611 100 W. RandolphSt., Suite 11-500

Chicago,Illinois 606012

BY: [x] U.S. Mail [ ] Fax [ ] HandDelivered
[ ] OvernightCourier { ] CertifiedMail [ J Other

~

ClaytonW. Moushon,Esq
12025N. StateRoute40, Suite104
Dunlap,Illinois, 61525
Off: (309)243-1005
Fax: (309)243-5098

Illinois ARDC #6192933



BEFORE THE
ILLINOIS POLLUTION CONTROL BOARD

v.

)
)

I~ECERVED

CLERK’S OFFICE

JUL 172003
STATE OF IWNOIS

Mr. Martin E. & KathyL. Geber ) POllution Con trol Board

Complainants, )
)
) PCB03-96

)
Carri ScharfTruckingandMaterials,
CarrieScharfMaterialsCompany,and
EastSideMaterials,L.L.C. )

)
Respondents. ) -

ENTRY OF APPEARANCE

Now comestheundersigned,ClaytonW. Moushon,andhereherebyentershisappearance
onbehalfof CarriScharfTruckingandMaterialsandCarrieScharfMaterialsCompany,andfurther
statesasfollows:

1. Theundersignedis an attorneyin goodstanding,dully licensedto practicelaw in the
StateofIllinois, in good standing;

2. Theundersignedis registeredwith theIllinois Bar Association,ARDC #6192933;

3. Theundersignedherebyentershis appearanceon behalfof Carri ScharfTruckingand
MaterialsandCarrieScharfMaterialsCompany.

ClaytonW. Moushon,Esq
12025N. StateRoute40, Suite 104
Dunlap,Illinois, 61525
Off: (309)243-1005
Fax: (309)243-5098

MaterialsL.L.C.
W. Moushon

Illinois ARDC #6192933



PROOF OF SERVICE

Underthepenaltiesasprovidedby lawpursuantto 735 ILCS 5/1-109oftheIllinois Codeof
Civil Procedure,the undersignedcertifies that the foregoingENTRY OF APPEARANCE was
servedupon all partiesto the abovecauseor t)ie~torney(s)of recordhereinat the respective
address(es)disclosedonthepleadingsonthe /5’ ‘~ day of July, 2003.

TO: Carol Sudman
HearingOfficer
Illinois Pollution ControlBoard
600 S. SecondStreet,Suite402
Springfield, IL 62704

MartinE~andKathyI. Geber Ms. DorothyGunn
116 DonaldCourt Clerk oftheBoard
EastPeoria,IL 61611 100 W. RandolphSt., Suite11-500

Chicago,Illinois 606012

BY: {x] U.S.Mail [ ] Fax { ] HandDelivered
[ ] OvernightCourier [ ] CertifiedMail [ ~Other

Cl yt . Moushon , Esq.

ClaytonW. Moushon,Esq
12025N. StateRoute40, Suite 104
Dunlap,Illinois, 61525
Off: (309)243-1005
Fax: (309)243-5098

Illinois ARDC #6192933



RECEIVED

CLERK’S OFFTCEBEFORE THE JUL 1 7 2003
ILLINOIS POLLUTION CONTROL BOARD

STATE OF ILLINOIS
Mr. MartinE: & KathyL. Geber ) Pollution Control Board

)
Complainants, )

)
v. ) PCB03-96

)
CarriScharfTruckingandMaterials, )
CarrieScharfMaterialsCompany,and ) -

EastSideMaterials,L.L.C. )
)

Respondents. )

ENTRY OF APPEARANCE

Now comestheundersigned,ClaytonW. Moushon,andhereherebyentershis appearance
on behalfof EastSideMaterials,L.L.C., andfurtherstatesasfollows:

1. Theundersignedis an attorneyin goodstanding, dully licensedto practicelaw in the
Stateof Illinois, in good standing;

2. Theundersignedis registeredwith theIllinois BarAssociation,ARDC #6192933;

3. Theundersignedherebyentershis appearanceon behalfofEastSideMaterials,L.L.C.

R~/~bm7j~

E SM~MaterialsL.L.C.
By: (~laytonW. Moushon
Its Attorney

ClaytonW. Moushon,Esq
12025N. StateRoute40, Suite 104
Dunlap, Illinois, 61525
Off: (309)243-1005
Fax: (309)243-5098

Illinois ARDC #6192933



PROOF OF SERVICE

Underthepenaltiesasprovidedby law pursuantto 735ILCS 5/1-109oftheIllinois Codeof
Civil Procedure,theundersignedcertifies that theforegoingENTRY OF APPEARANCEwas
serveduponall partiesto the abovecauseor the attorney(s)of recordhereinat therespective
address(es)disclosedon thepleadingson the (g dayof July, 2003.

TO: CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 S. SecondStreet,Suite402
Springfield,IL 62704

Martin E. andKathyI. Geber
116 DonaldCourt
EastPeoria,IL 61611

Ms. DorothyGunn
Clerk oftheBoard
100 W. RandolphSt., Suite11-500
Chicago,Illinois 606012

[x] U.S.Mail
[ ] OvernightCourier

]Fax
[ ] CertifiedMail

[ ] HandDelivered
[ ]Other

ClaytonW. Moushon,Esq
12025N. StateRoute40, Suite104
Dunlap,Illinois, 61525
Off: (309)243-1005
Fax: (309)243-5098

BY:

dayt ~V.Moushon , Esq.

Illinois ARDC #6192933


